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DEPARTMENT  OF  ENERGY 
Economic  Regulatory  Administration 
10  CFR  Part  212 
[  Docket  No.  ERA-R-77-1 D]  ‘ 

Amendments  to  Tertiary  incentive 
Program  and  Tertiary  Incremental 
Program 

agency:  Economic  Regulatory 
Administration,  Department  of  Energy. 
action:  Final  rule. 

SUMMARY:  The  Economic  Regulatory 
Administration  (ERA)  of  the  Department 
of  Energy  (DOE)  is  adopting  several 
amendments  to  its  Tertiary  Incremental 
and  Tertiary  Incentive  Programs  set 
forth  at  10  CFR  212.78.  ERA  is  modifying 
the  Tertiary  Incremental  Program 
(“incremental  program”)  to  include 
properties  producing  incremental  oil  in 
the  phased  deregulation  program  on  the 
same  basis  as  all  other  properties.  ERA 
is  revising  the  Tertiary  incentive 
Program  (“incentive  program”)  to  permit 
the  operator  of  an  enhanced  oil  recovery 
(“EOR”)  project  to  file  the  monthly 
producer  reports  of  certain  producers 
that  have  an  interest  in  that  EOR 
project.  ERA  also  is  changing  the  date 
on  which  producers  must  submit  the 
annual  reports  required  by  the  incentive 
program.  Finally,  ERA  is  correcting  the 
address  to  which  producers  should  send 
certifications  relating  to  the  incremental 
and  incentive  programs. 

EFFECTIVE  DATE:  July  7. 1980. 

FOR  FURTHER  INFORMATION  CONTACT: 
Robert  C.  Gillette  (OfHce  of  Public 
Hearings  Management),  Economic 
Regulatory  Administration,  Room 
2222-A,  2000  M  Street,  NW., 
Washington,  D.C.  20461  '202)  653-3757 
William  L.  Webb  (Office  of  Public 
Information),  Economic  Regulatory 
Administration,  Room  B-110,  2000  M 
Street,  NW.,  Washington,  D.C.  20461 
(202)  653-4055 

Douglas  Hamish  (Office  of  Regulations 
and  Emergency  Planning),  Economic 
Regulatory  Administration,  Room 
7302-G,  2000  M  Street,  NW„ 
Washington,  D.C.  20461  (202)  653-3202 
Rendel  Alldredge  (Office  of  Petroleum 
Operations),  Economic  Regulatory 
Administration,  Room  6128,  2000  M 
Street,  NW„  Washington,  D.C.  20461 
(202)  653-3379 

Lisle  Reed  (Resource  Applications), 
Department  of  ^ergy.  Room  3334, 

12th  &  Pennsylvania  Avenue,  NW., 
Washington,  D.C.  20461  (202)  633-8395 
Ben  McRae  or  Samuel  M.  Bradley 
(Office  of  General  Counsel), 
Department  of  Energy,  Room  6A-127, 


1000  Independence  Avenue,  SW., 

Washington,  D.C.  20585  (202)  252-6739 

or  252-6754 

SUPPLEMENTARY  INFORMATION: 

I.  BPCL  Adjustment 

II.  Monthly  Producer  Report 

III.  Annual  Report 

IV.  Address  Changes 

V.  Procedural  Requirements 

I.  BPCL  Adjustment 

On  September  1, 1978,  we  established 
the  incremental  program  to  promote  . 
increased  domestic  production  of  crude 
oil.  (43  FR  33679,  August  1, 1978). 
Generally  speaking,  under  this  program 
a  producer  may  charge  market  prices  for 
any  incremental  production  that  results 
from  the  operation  of  an  EOR  project.  In 
this  rulemaking  we  also  established 
methods  by  which  a  producer  was 
required  to  adjust  the  base  production 
control  level  (BPCL)  for  a  property  from 
which  incremental  crude  oil  is  produced 
and  sold.  The  regulations  also  provide 
that  the  BPCL  for  such  properties  may 
not  be  further  adjusted  except  for 
changes  in  the  non-incremental 
production  of  a  property.  A  full 
discussion  of  why  these  BPCL 
adjustments  were  required  and  how 
they  were  to  be  made  is  set  forth  in  the 
August  1978  Notice. 

After  the  adoption  of  the  incremental 
program,  we  commenced  the  phased 
deregulation  of  crude  oil.  One  aspect  of 
phased  deregulation  is  a  monthly  three- 
percent  downward  adjustment  of  a 
property’s  BPCL.  The  prohibition  in  the 
incremental  program  against  BPCL 
adjustments  currently  prevents  a 
producer  from  taking  advantage  of  this 
aspect  of  phased  deregulation.  We  did 
not  intend  this  result. 

Since  the  incremental  program  grants 
ERA  the  authority  to  adjust  the  BPCL  of 
an  incremental  property,  we  could 
extend  this  aspect  of  phased 
deregulation  to  properties  in  the 
incremental  program  on  a  property  by 
property  basis.  We  have  decided, 
however,  that  it  would  be  more 
appropriate  to  accomplish  this  result 
through  a  rule  of  general  applicability. 
Accordingly,  we  are  amending  the 
incremental  program  regulations 
(§  212.78(g)(1))  to  provide  that  the  BPCL 
determined  pursuant  to  that  program 
shall  be  subject  to  the  monthly  three- 
percent  downward  adjustment. 

II.  Monthly  Producer  Report 

On  August  21, 1979,  we  amended  10 
CFR  212.78  to  establish  the  incentive 
program  under  which  producers  . 
presently  can  recover  some  of  the 
expenses  they  incur  as  a  result  of  their 
participation  in  EOR  projects  by  selling 
at  market  prices  crude  oil  that  would 


otherwise  be  subject  to  lower  tier  or 
upper  tier  ceiling  price  limitations.  (44 
FR  51148,  August  30, 1979).  The 
incentive  program  requires  each 
participating  producer  to  submit  a 
producer  report  to  ERA  each  month. 

This  report  contains  information 
concerning  the  amount  and  source  of  the 
expenses  to  be  recovered  by  a  producer 
and  the  manner  in  which  the  producer 
recovers  those  expenses.* 

In  many  instances,  the  majority  of  the 
qualified  producers  (that  is,  the 
producers  participating  in  the  incentive 
program)  with  respect  to  a  particular 
project  hold  a  very  small  interest  in  that 
project  and  no  interest  in  any  other  EOR 
project.  These  producers  normally  rely 
on  the  project  operator  to  take  care  of  a 
variety  of  administrative  matters.  We 
believe  that  the  administrative  burden 
of  the  incentive  program  would  be 
lessened  if  the  operator  prepared  and 
filed  a  single  report  containing  the 
information  that  such  qualified 
producers  would  otherwise  be  required 
to  submit  individually.  Accordingly,  we 
are  amending  the  incentive  program 
regulations  (10  CFR  212.78(h))  to  permit 
the  operator  of  an  EOR  project  to  file  a 
producer  report  on  behalf  of  the 
qualified  producers  for  that  project  that 
have  no  interest  in  any  other  EOR 
project  and  that  recover  their  expenses 
only  from  sales  of  crude  oil  produced 
from  a  property  on  which  the  EOR 
project  is  located.  In  addition,  we  will 
consider  an  operator  of  an  EOR  project 
to  be  any  qualified  producer  for  that 
project  that  also  purchases  crude  oil 
produced  from  that  property,  since  such 
producers  often  provide  many  of  the 
administrative  services  ordinarily 
provided  by  an  operator. 

We  are  not  changing  the  reporting 
requirements  with  respect  to  producers 
which  have  an  interest  in  more  than  one 
EOR  project  or  which  sell  incentive 
crude  oil  from  properties  other  than  a 
property  on  which  the  EOR  project  is 
located.  In  these  cases,  an  operator  of 
the  projects  concerned  would  not  have 


'The  required  information  includes  (1)  the 
recoupable  allowed  expenses  attributed  to  the 
producer  during  the  previous  month;  (2)  the  project 
from  which  each  such  expense  is  attributed;  (3)  the 
cumulative  total  of  recoupable  allowed  expenses 
attributed  to  the  producer  at  the  close  of  the 
previous  month;  (4)  the  amount  of  tertiary  incentive 
revenue  received  by  the  producer  during  the 
previous  month;  (5)  the  cumulative  total  of  tertiary 
incentive  revenue  received  by  the  producer  at  the 
close  of  the  previous  month;  (6)  the  properties  from 
which  tertiary  incentive  crude  oil  was  sold  by  or  for 
the  interest  of  the  producer  and  the  amounts  sold 
from  each  such  property  during  the  previous  month; 
(7)  the  maximum  lawful  selling  price(s)  of  crude  oil 
from  each  such  property  absent  the  provisions  of 
the  incentive  program;  (8)  the  price  at  which  tertiary 
incentive  crude  oil  was  actually  sold  at  each  such 
property;  and  (9)  the  names  of  the  purchasers  of 
tertiary  incentive  crude  oil. 


Federal  Register  /  Vol.  45,  No.  137  /  Tuesday,  July  15,  1980  /  Rules  and  Regulations 


47623 


sufficient  information  as  to  such 
producer’s  aggregate  expenses  from  all 
of  its  EOR  projects  and  each  sale  of 
incentive  crude  oil. 

III.  Annual  Report 

The  incentive  program  requires 
participating  producers  to  file  annual 
reports  concerning  the  technical  aspects 
of  their  EOR  projects.  DOE  intends  to 
use  the  information  in  such  reports  to 
develop  a  system  through  which 
producers  can  obtain  iriformation  on 
EOR  techniques. 

Currently,  producers  must  file  their 
first  annual  report  by  July  1, 1980.  Much 
of  the  information  requested  by  the 
annual  report  will  be  similar  to  the 
information  requested  by  the  initial 
report.  Since  most  producers  have  filed 
their  initial  reports  only  recently,  we  do 
not  believe  that  they  should  be  required 
to  duplicate  their  efforts.  Accordingly, 
we  are  amending  the  incentive  program 
to  require  a  producer  to  file  an  annual 
report  on  a  project  on  each  anniversary 
of  the  date  on  which  the  first  initial 
report  on  that  project  was  filed.  In 
addition,  we  are  amending  the  General 
Guidelines  on  Tertiary  Incremental  and 
Incentive  Programs  (“Guidelines”)  to 
specify  the  addresses  to  which 
producers  should  submit  these  reports. 

IV.  Address  Changes 

The  Guidelines  indicate  that 
certiHcations  relating  to  the  incremental 
and  incentive  programs  should  be  sent 
to  the  Office  of  Petroleum  Regulations  in 
ERA.  This  information  is  incorrect  since 
the  office  processing  such  certifications 
is  the  Office  of  Petroleum  Operations  in 
ERA.  Accordingly,  we  are  amending  the 
Guidelines  to  specify  the  correct 
address. 

V.  Procedural  Requirements 

A.  Section  404  of  the  DOE  Act 

Pursuant  to  the  requirements  of 
Section  404(a)  of  the  Department  of 
Energy  Organization  Act,  we  have 
referred  this  rule  to  the  Federal  Energy 
Regulatory  Commission  (FERC)  for  a 
determination  whether  the  proposed 
rule  would  significantly  affect  any 
matter  within  the  Commission's 
jurisdiction.  Following  an  opportunity  to 
review  this  rule,  the  FERC  has  declined 
to  determine  that  it  may  significantly 
affect  any  of  its  functions.  . 

B.  Section  7  of  the  FEA  Act 

Under  section  7(a)  of  the  Federal 
Energy  Administration  Act  of  1974  (15 
U.S.C.  787  et  seq..  Pub.  L.  93-275  as 
amended),  the  requirements  of  which 
remain  in  effect  under  section  501(a)  of 
the  DOE  Act,  the  delegate  of  the 


Secretary  of  Energy  shall,  before 
promulgating  proposed  rules, 
regulations,  or  policies  ejecting  the 
quality  of  the  environment,  provide  a 
period  of  not  less  than  Hve  working  days 
during  which  the  Administrator  of  the 
Environmental  Protection  Agency  (EPA) 
may  provide  written  comments 
concerning  the  impact  of  such  rules, 
regulations,  of  policies  on  the  quality  of 
the  environment. 

A  copy  of  the  notice  was  sent  to  the 
EPA  Administrator.  The  Administrator 
commented  that  he  does  not  foresee 
these  actions  having  an  unfavorable 
impact  on  the  quality  of  the  environment 
as  related  to  the  duties  and 
responsibilities  of  the  EPA. 

C.  Section  501  of  the  DOE  Act 

Under  section  501(c)  of  the  DOE  Act 
we  are  not  bound  by  the  prior  notice 
and  hearing  requirements  of  subsections 
(b)-(d)  with  respect  to  a  rule  upon  our 
determination  that  no  substantial  issue 
of  fact  or  law  exists  and  that  the  rule  is 
unlikely  to  have  a  substantial  impact  on 
the  Nation’s  economy  or  large  numbers 
of  individuals  or  businesses.  Where  no 
such  substantial  issue  or  impact  is 
foreseen,  the  proposed  rule  may  be 
promulgated  in  accordance  with  section 
553  of  Title  5.  U.S.C. 

For  reasons  discussed  below,  we 
believe  that  none  of  the  amendments 
raise  substantial  issues  of  law  or  fact. 
Specifically,  the  amendment  concerning 
adjustments  to  the  BPCL  of  a  property 
producing  incremental  oil  only  provides 
those  properties  with  the  same 
treatment  under  phased  deregulation 
that  all  other  properties  ciurently 
receive.  Since  the  exclusion  of  these 
properties  was  unintended,  this 
amendment  only  corrects  an 
inconsistency  in  our  regulations  and 
thus,  does  not  involve  any  substantive 
issues  of  law  or  fact.  The  amendments 
concerning  reporting  requirements  only 
involve  the  administration  of  the 
program  and  thus,  do  not  involve  any 
substantive  issues  of  law  or  fact. 
Therefore,  the  rule  shall  be  promulgated 
in  accordance  with  section  553  of  Title  5 
U.S.C.,  pursuant  to  section  501(c)  of  the 
DOE  Act 

D.  Section  553  of  the  Administrative 
Procedure  Act 

Section  553(b)  of  the  Administrative 
Procedure  Act  (APA)  requires  that 
general  notice  of  a  proposed  rulemaking 
be  published  in  the  Federal  Register, 
except  in  regard  to  interpretative  or 
procedural  rules,  or  when  the  agency  for 
good  cause  finds  that  notice  and  public 
procedure  thereon  is  impracticable, 
unnecessary,  or  contrary  to  the  public 
interest. 


The  amendments  concerning  reporting 
requirements  are  rules  of  agency 
procedure  since  they  amend  existing 
DOE  regulations  which  govern  the  Hling 
of  reports  and  certiHcations  currently 
ret]uired  by  the  incentive  or  incremental 
program.  As  noted  previously,  the 
amendment  concerning  adjustments  to 
the  BPCL  of  a  property  producing 
incremental  oil  only  corrects  the 
unintended  omission  of  those  properties 
from  phased  deregulation.  We  therefore 
find  that  the  advance  notice  and  public 
comment  procedures  of  section  553(b) 
are  unnecessary. 

Subsections  (d)  (2)  and  (3)  of  section 
553  provide  that  the  required  publication 
of  a  rule  be  made  at  least  30  days  before 
the  effective  date  of  the  rule,  unless  it 
either  relieves  a  restriction  or  is  an 
interpretative  rule,  or  the  agency 
otherwise  finds  good  cause  to  make  a 
rule  effective  immediately.  As  noted 
previously,  to  the  extent  these 
amendments  substantively  change 
either  program,  the  changes  only  relieve 
restrictions  contained  in  existing 
regulations. 

E.  Executive  Order  12044 

Executive  Order  12044  (43  FR 12661, 
March  23. 1978)  requires  the  agencies 
subject  to  it  to  publish  all  proposed 
“signiHcant”  regulations  for  public 
comment  for  a  minimum  of  60  days. 
DOE’S  implementing  procedures  are 
contained  in  DOE  Order  2030  (44  FR 
1032,  January  3. 1979).  DOE  Order  2030 
cites  as  examples  of  nonsignificant 
regulations  amendments  that  are 
designed  to  correct  errors  in 
draftmanship  and  amendments  that  are 
determined  to  be  exempt  from  the  public 
notice  requirements  of  the  APA. 

As  discussed  above,  we  have 
determine  that  the  amendments  adopted 
today  are  exempt  from  the  public  notice 
requirements  of  the  APA.  In  addition, 
the  amendment  concerning  BPCL 
adjustments  is  necessary  to  correct  an 
omission  in  the  drafting  of  the  > 
regulations  providing  for  phased 
deregulation  of  crude  oil.  We  find, 
therefore,  that  the  proposed 
amendments  are  not  “significant”  under 
the  criteria  set  forth  in  DOE’s 
implementing  procedures,  and  do  not 
invoke  the  60  day  advance  public 
comment  requirement  of  Executive 
Order  12044. 

(Emergency  Petroleum  Allocation  Act  of  1973, 
15  U.S.C.  751  et  seq..  Pub.  L  93-159,  as 
amended.  Pub.  L  93-511,  Pub.  L.  94-99,  Pub. 

L.  94-133,  Pub.  L.  94-163,  and  Pub.  L  94-385: 
Federal  Energy  Administration  Act  of  1974, 

15  U.S.C.  787  et  seq..  Pub.  L  93-275,  as 
amended.  Pub.  L  94-332,  Pub.  L  94-385,  Pub. 
L.  95-70,  and  Pub.  L  95-91;  Energy  Policy-  and 
Conservation  Act,  42  U.S.C.  6201  et  seq..  Pub. 
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L  94-163,  as  amended.  Pub.  L  64-38S,  Pub.  L 
95-70,  Pub.  L  96-619,  and  Pub.  L  96-30; 
Department  of  Energy  Organization  Act  42 
U.S.C.  7101  et  aeq..  Pub.  L  96-91,  Pub.  L.  96- 
509,  Pub.  L  95-619,  Pub.  L  95-620,  and  Pub.  L 
'  95-621;  E.0. 11790,  39  PR  23185;  E.0. 12009.  42 
FR  46267)  * 

In  consideration  of  the  foregoing,  ERA 
amends  10  CFR  212.78,  as  set  forth 
below,  elective  upon  issuance. 

Issued  in  Washington,  D.C,  July  7, 1980. 
Hazel  R.  Rollins, 

Administrator,  Economic  Regulatory 
Administration. 

§  212.78  [Amended] 

1. 10  CFR  212.78(g)(1)  is  revised  to 
read: 

*  *  *  *  « 

(8)  ‘  * 

(1)  Projects  involving  an  entire 
property.  Where  the  project  is 
determined  to  involve  or  affect  the 
entire  property,  upon  commencement  of 
the  production  of  incremental  crude  oil 
(as  determined  in  the  certiRcation)  the 
property’s  base  production  control  level 
shall  be  deemed  to  be  the  same 
proportion  to  the  total  amount  of  non- 
incremental  crude  oil  (as  such  non- 
incremental  crude  oil  is  determined  in 
the  certification  for  the  period 
concerned)  as  the  amount  of  old  crude 
oil  produced  from  such  property  in  the 
twelve-month  period  immediately 
preceding  the  month  in  which 
incremental  crude  oil  production 
commences  bears  to  total  crude  oil 
produced  from  that  property  during  the 
same  twelve-month  period.  The 
property’s  base  production  control  level 
may  thereafter  be  adjusted  as  provided 
in  §  212.76  or  as  provided  in  the 
preceding  sentence,  i.e.,  as  the  non- 
incremental  crude  oil  production  from 
that  property  (as  determined  in  the 
certification)  may  vary  from  period  to 
period. 

***** 

2. 10  CFR  212.78(h)  is  revised  by  the 
addition  of  a  new  paragraph 
212.78(h)(l)(iii)  to  read: 
***** 

(h)  *  *  * 

(1)  *  *  * 

(iii)  An  operator  of  a  tertiary  project 
may  file  the  reports  required  by 
paragraph  (h)(l)(i)  of  this  section  on 
behalf  of  any  producer  that  is  a  qualified 
producer  with  respect  to  the  project: 
Provided.  That,  (A)  the  operator  and  the 
producer  agree  to  the  operator’s  filing; 

(B)  the  producer  is  not  a  qualified 
producer  with  respect  to  any  other 
project:  and  (C)  no  crude  oil  is  sold  by  or 
for  the  behalf  of  the  producer  pursuant 
to  paragraph  (a)(2)  of  this  section  except 
from  properties  on  which  the  project  is 


located.  For  purposes  of  this  paragraph, 
the  term  "operator  of  a  tertiary  project” 
shall  include  with  respect  to  a  particular 
project  any  qualiRed  producer  for  that 
project  that  purchases  crude  oil 
produced  Rom  a  property  on  which  that 
project  is  located. 

***** 

3. 10  CFR  212.78(h)(4)  is  revised  to 
read: 

***** 

(h)  ‘  * 

(4)  Annual  report.  Each  year  the 
qualiRed  producers  with  respect  to  a 
project  shall  Rle  an  annual  report  on  the 
status  df  that  project  with  DOE  by  the 
anniversary  of  the  Rling  of  the  first 
initial  report  on  that  project.  The 
contents  of  this  report  will  be  set  forth 
in  the  guidelines  to  this  section. 

4.  The  last  line  of  section  III  B  of  the 
General  Guidelines  on  Tertiary 
Incremental  and  Incentive  Programs 
appearing  after  the  Appendix  to  §  212.78 
is  amended  to  read: 

Office  of  PeRoleum  Operations 

5.  The  General  Guidelines  on  Tertiary 
Incremental  and  Incentive  Programs 
appearing  after  the  Appendix  to  §  212.78 
is  amended  by  the  addition  of  a  new 
section  V  to  read: 

V.  Annual  Report 

Annual  reports  should  be  submitted  to 
each  of  the  following  addresses: 

Assistant  Secretary  Fossil  Energj', 
Department  of  Energy,  Mail  Station  D107 
GTO,  Washington,  D.C.  20545,  Attn: 
Program  Manager,  Enhanced  Oil  Recovery: 
and 

Bartlesville  Energy  Technology  Center, 
Department  of  Energy,  P.O.  Box  1398, 
Bartlesville,  OK  74003,  Attn:  Director 
[FR  Doc.  80-21002  Filed  7-14-80;  8:45  am] 
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